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L INTRODUCTION

To protect public health and safety, Respondent Department of
Health (Department) iicenses and disciplines denturists in Washington.
Petitioner Diana Shelby is a licensed denturist. The Department
disciplined Ms. Shelby on five counts of “unprofessional conduct” in her
denture work on a patient. The disciplinary action has been upheld by a
Department health iaw judge, a superior court judge,' and the Court of
Appeals,

Ms. Shelby now petitions for review in this Court, alleging a lack
of substantial evidence under the propér standard of review to support the
finding of unprofessional conduct against her. Her allegations are without
- merit, and no- gr-ounds exist under RAP 13.4(b) for this Court to accept

review of the case. Review shoukgi therefore be denied. |
L COUNTERSTATEMENT OF THE CASE
 ‘Washington denturists are licensed by the Deparﬁnent undér :
RCW 18.30 for the purpose pf assuring the pﬁblic’s health and providing a
mechanism for consumer protection. RCW 18.30.005. Ms. Shelby is a
Tlicensed denturist under RCW i8.3‘0. Dentur.e;s are removable appliances
worn in the mouth to replace missing teeth. Clerk’s Papérs (CP) at 391.

This case involves a 58-year old woman (“patient”) who went to



Ms. Shelby in March 2007 for upper dentureé. which she wore from April
to December 2007. CP at 393, 395, 597-99. |

While wearing the dentures, the patient had continuing problems
with the denture’s pbér fit (CP at 600-61); problems eating’(CP at
601-602); pain and discomfort, (CP at 603-604); fractures in the denture |
(CP at 603-04); and teeth popping out df the denture (CP at 602-603).
Ms. Shelby failéd to correct the problems with the dentﬁre. CP at 138—39,
174-75.

Ms. Shelby eventually sought care from another denturist,
Joseph C. Vise, in December 2007. In a letter to the Department,
~ Mr. Vize detailed the “construction” problems with the denture. CP at
195. He stated thét the patien “wasl left to struggle with the
Uncomfortable_; non-retentive, repeatedly-breaking denture until she could
no longer bear it.” Id He fitted the patient with a new denture that
worked well for her. CP at 196, 610, 754-55.

Because of the proBlems with the dentures and Ms. Shelby’s
failure to correct them, the patient complained to the Department in
February 200I8. CP at 1.74-75. Under the Uniform Disciplinary Act,
RCW 18.130, the Department may take aétion against licensed health
professionals who engage in unprofessional conduct, After investiéating a

complaint of unprofessional conduct, the Department may issue a



Statement of Charges against a licensee if the‘ Depaﬁment determines that
the chargesA in the complaint are substantiated. RCW 18.130.090;
18.130.180 (listing types of ﬁnprofessional conduct). |
Following an investiggtioﬁ, the Department filed a ‘Statemenf of
Charges and an Amended Statemient of Charges against Ms. Shelby.
Appendix (App.) at 1-2.) ‘The amended charges allege that Ms. Shelby’s
treatment of the patient fell below the standard of care in five ways:

A. Respondent did not adequately bind the denture’s
teeth to the denture base, causing them to repeatedly break

off;
B. Respondent poorly constructed the denture, causing
- malocclusion;

C. Respondent did not adequately address the porous
nature of the denture’s acrylic which:

1. Caused 'mﬁltiple fractures during the treatment
period.
2. Made the denture susceptible to bacteria, subj ectmg

the patient to the rlsk of illness.

D. Respondent leﬂ soft temporary liners in the
patient’s mouth too long, which made them susceptible to
bacteria, subjecting the patient to the risk of illness;

E. Respondent failed to offer and/or provide services
of a nature or in a manner that resolved the above problems
or met the standard of care. ‘

App. 1.

! Following the action against Ms. Shelby, the law was changed to make the Denturist
Board — and not the Department — the disciplinary authority for actions against denturists.
Laws of 2013, ch. 171,



The Stétement of Charges further alleged that M% Shelby’s treatment
of the patient constituted “unprofessional conduct” under.
"RCW 18.130.180(4) which means “incompetence, negligence, or
malpractice which results in injury to a patient or which creates an
unreasonable risk of injury to -thé patient.” App. at 2.l Ms. ‘Shelby'
requested an adjudicative proceeding to contest the éharges. ,

At the hearing, the patient testified about the. continuing problefns A
with the denture’s fit, problems eating, pain and discomfort, fractures in
the denture, agd teeth popping out. CP at 602-604.

In . addition, two highly-qualified denturists testified that
Ms. Shelby’s treatment of the patient fell below the standard of care.
Val Cherron (CP at 677-78) and Joseph Vise (CP at 741-42) testified
about the manufacturing defects thaf caused the teeth to unexpectedly fall”
out. CP at 677-78. Mr. Vize testified about the‘patient’s “severe”
malocclusion (teeth misalignment). CP at 195, 736-39, 761-62.
Mr. Cﬂerfon (CP at 679-81, 686, 688, 691, 708) and Mr. Vize (CP.at 196) |
testified about the tooth fractures that allowed fqr harmful bacteria
buildup. Both testified that Ms. Shelby failed to take appropriate steps tb ‘
correct the problems.

Following the hearing, the Department’s Health Law Judge (HLJ)

entered a Final Order, finding that Ms. Shelby had committed



“unprofessional conduct” as defined by RCW 18.130.180(4). App. at
3-15. As a result, the HLI imposed sanctions against Ms. Shelby under
RCW 18.130.160, including a two-year license suspension, a $5,000 fine,
and restitution. App. ét 122

- Ms.  Shelby then | petitioned for judicial review under
RCW 34.05.570. On March 5, 2013, Judge Carrie Runge of the Benton
County Superior Court wupheld the HLJ ’s order. App. at
16-20. Ms. Shelby appealed this decision. .On September 4, 2014, in an
unpublished opinion, the Court of Appeals, Division II1, upheld the HLJ ’S
order. App. at 21-49 (Slip Opinion). Ms. Shelby now seeks review in this
Court. |

1. ISSUE
For reasons stated in Section IV, there are no grounds under Rules

of Appellafe Procedure (RAP) 13.4(b) for the Court to accept review of
this case. However, if review were accepted, the issue woﬁld be:

.Does substantial evidence support the health law judge’s
finding of unprofessional conduct against Ms. Shelby?

IV. ARGUMENT
RAP 13.4(b) governs whether a petition for review should be

accepted. It states:

% In her petition for review, Ms. Shelby does not directly contest the sanctions
but instead argues that the underlying findings of fact are unsupported by substantial
evidence, . i



A petition for review will be accepted by the Supreme
Court only:

(1) If the decision of the Court of Appeals is in conflict with a
decision of the Supreme Court;

(2) If the decision of the Court of Appeals is in conflict with
another decision of the Court of Appeals;

(3) If a significant question of law under the Constitution of the
State of Washington or the United States is involved; or

(4) If the petition involves an issue of substantial public
interest that should be determined by the Supreme Court.

Though Ms. Shelby’s petition for review does not cite to
RAP 13.4(b), her arguments appear to rely on grounds (3) and (4).
Petition (Pet.) at 7-8. The Court should not accept review under either

giound.

A. There Is No Significant Question Of Constitutional Law
Because the Health Law Judge Applied the Clear and
Convincing Evidence Burden of Proof
Ms. Shelby alleges that the Court of Appeals “failed to review the

administrative record according to the standard of review that is required

in cases where a constitutional right is threatened.” Pet. at 7. More
specifically, she alleges that the Court of Appeals failed to “examine the

record and determine whether there is a sufficient ‘quantum of proof® to

support the HLJ’s Findings of Fact under the ‘highly probable’ test that



applies when the burden of proof is clear and convincing evidence.” Pet.
at 13. As explained below, this allegation is without merit. -
Upon judicial review, an agency decision will be upheld when
supportéd by “evidence that is substantial when viewed in' light of the
whole record before the court.” RCW 34.05.570(3)(6).l Substantial
evidence means substantial evidence that is necessary to meet the agency;s»
burden of proof, See In re Estate of Reilly, 78 Wn.2d 623, 639, 479 P.2d 1
.(1970)'; In re Sego, 82 Wn.2d 736, 739, 513 P.2d 831 (1973). Ancier v.
Dep’t of Health Med. Quality Assurance Comm., 140 Wn. App. 564,
57273 n.12, 166 P.3d 829 (2007). |
In reviewing the evidence, the Court of Appeals properly
recognized that the substantial evidence test applied. Slip Op. at 5; App.
at 25. The court exhaustively reviewed the eVidence, and gave detailed
reasoning for upholding the HLJ’s findings against Ms. Shelby. Slip Op.
at 8-23; App. at 28-43, |
' Despite the court’s thorough review of the evidence, Ms. Sheiby
argues that the Court of Appeals somehow erred by not correctly applying
the “cléar and convinciﬁg” standard under the substantial evidence test.
The Court of Appeals properly rejected her argument that a heightened
burden of proof somehow alteré the substantial evidence test, Slip Op. at

6-7; App. at 26-27.



It is hard to understaﬁd the basis for Ms. Shelb&’s'complamt. ‘The
HLJ applied the clear and convincing burden of proéf to thc; case against
- Ms. Shelby, baséd on this Court’s opinion in Ongom v. Dep’t of Health,
159 Wn2d 132, 136, 148 P.3d 1029 (2006) (applying clear and
convincing standard to licensing action against a nursing assistant). App.
at 10. Clear and convincing is the standérd favored by Ms. Shelby.
Following the HL)’s decision in Hardee v. Dep’t of Soc. & He.a_lth
Servs., 172 Wn.2d 1, 18, 256 P.3d 339 (2011), this Court expressly
oveﬁuled the Ongom holdiﬁg that allegations against a licensed nursing
assistant must be proven by clear and convincing evidence, meaning tﬁat
the lesser preponderance of the evidence standard applies. Id. The clear
“and convincing standard has been applied only to actions against
“healthcare professionals whé are licensed physicians. Nguyen v. Dep’t of
Health, 144 Wn.2d 516, 518, 29 P.3d 689 (2001). The Departmeht
therefore believes that the lower burden of proof should apply to cases
against denturists.
In any event, the burden-of-proof issue is not relevant because the
HLJ found against Ms. Shelby under the heightened clear and convincing
standard. And the Court of Appeals upheld the order under the very éamc

standard;



We have already determined that the 16 findings ‘of fact to

which Ms. Shelby assigns error are supported by

substantial evidence, bearing in mind the clear and

convincing standard applied by the health law judge.
Slip Op. at 23; App. at 43. In summary, the Court of Appeals, in finding
against Ms. Shelby, applied the substantial evidencé test under the clear
and convincing standard. Ms. Shelby has no grounds to complain about
this approach. This issue provides no reason for this Court to accept
review under RAP 13.4(b)(3).
B. Ms. Shelby’s Desire to Have This Court Reweigh the Evlidence

in Her Case Does Not Present an Issue of Substantial Public

- Interest

Ms. Shelby contends that review should be accepted because of
“substantial publib interest in the issue of whether substantial evidence
supports an administrative decision that revokes or suspends a
professional license.” Pet. at 8. She claims that she did nothing wrong in
hér treatment of the patient. Pet. at 3-7.

Howeyer, the Benton County Superiof Court (App. at 16-20) and
Court of Appeals (Slip Op. at 7-23; App. at 27-43) thoroughly reviewed |
the evidencle‘, and concluded thaf the HLJY’s findings are supported by
substantial evidence. Ms. Shelby now requests this Court ‘to conduct a

third judicial review of the evidence. Whether substantial evidence

supports a fact-specific decision, involving a single licensee, is' not a



matter of substantial public interest, and. thelrefore is not grounds for this
Court to accept review under RAP 13.4(b)(4).
V. CONCLUSION
Based on the foregoing, the Department of Health respectfully
requests the Céurt deny Ms. Shelby’s petition for reviéw.

RESPECTFULLY SUBMITTED this _‘, ' _day of October, 2014,

ROBERT W. FERGUSON
Attorniey General

/i

RICHARD A. MCCARTAN
Senior Counsel

- WSBA No. 8323
Attorney for State of Washington
Department of Health
(360) 664-4998
Office ID #91030
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STATE OF WASHINGTON - FRLED

DEPARTMENT OF HEALTH e
SECRETARY OF HEALTH JUK 2 2 7008
@ ~ Inthe Matter of ) | No.m2008-118779 Agftdieative Closk
DIANA S. SHELBY AMENDED STATEMENT OF
Credential No. DENR,DN.00000253 CHARGES
Respondent

The Health Services Cons}ultant of the Denturist Program (Program), on
designation by the Secretary of Health (Secﬂretary) makes the allegationé below, which
are supported by the evidence contained In case no. 2008-125186. The patient referred
to in this Amended Statement of Charges is identified in the attached Confidential
Schedule, . : _
| 1. ALLEGED FACTS e
11 On dctober 21, 1999, the state of Washlngton issued Respondent a
credential to practice as a denturist, {Respondent’s credential Is curr'en’ﬂy active.
1.2 Fromon or about March 30 through on or about December 4, 2007
{(treatment pén'od), Responident provided denture services to Patient A that did not-meet.
° _ the standard of care for the' state of Washington for reasons, including but not lim}'rte'd .
e o : . k . - | .
A. . Respondent did not adéquately bind the denture’s teeth fo the
denture base, causing them to repeatedly break off; A _
. B.. Respondent poorly constructed the denture, causing malocciusion;
G Respondent did not adequately address the porous nature of the
dentUre s acrylic which:

1. Caused mu}’apie fractures during the treatment period,
2, Made the denture susceptible to bacteria, subjectmg the
patient to the risk of |Ilness '

'D.  Respondent left soft temporary liners in the patient's mouth for too
long, which made them susceptible to bactena subjecting the patrent to the risk
of iliness:

E.  Respondent fa‘ned to offer andjor provide services of a nature or in
‘a mAar'mer that resolved the above problems or met the standard of care. . ..

AMENDED STATEMENT OF CHARGES' , PAGE1OF 3
. NO. M2008-118779 : c.vor 189

~ ORIGINAL d-d'ooooozzp..

Appendix 1



2. ALLEGED VIOLATIONS
2.1 Based on the Alleged Facts, Respondent has committed unprofessional

~ conduct in violation of RCW 18.130.180(4), which provides in part:

RCW 18.130.180 Unprofessional conduct, The following conduct, acts,
or conditions constitute unprofessional conduct for any license holder or
applicant under the jurisdiction of this chapter: :

(4) Incompetence, negligence, or malpractice which results in mjury toa : : i
patient or which creates an unreasonable risk that a patient may be

harmed. The use of a nontraditional freatment by itself shall not constitute

unprofessional conduct, provided that it does not result in injury to a patient

or create an unreasonable risk that a paﬁent may be harmed;

2,2 The above violatlon provudes grounds for imposing sanctrons under

RCW 18.130.160, '
3. NOTICE TO RESPONDENT

The charges in this document affect the public health, safety and welfére 'The
Health Services Consultant of the Program directs that a notice be Issued and served on
Respondent as provided by law, grving Respondent ‘rhe opporunity to defend against
these charges. If Respondent fails to defend against these charges, Respondent shaltbe -~ -
subject fo drscipline'and the imposition of sanctions under Chapter 18.130 RCW. .

o |
pATED: . pe 1Y 2009,

STATE OF WASHINGTON
, : ~ DEPARTMENT OF HEALTH
: SECRETARY OF HEALTH

EALTH SERVICES CONS ULTANT

/i

'RICHARD MCCARTAN, WSBA # 8323

ASSISTANTATTORNEY GENERAL- a e : i

| RWENDED STATEMENT OF GHARGES — — PAGEZ OF 3

NO. M2008-118779 . a SC-REVE% 190

0-000000227 .
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
ADJUDICATIVE SERVICE UNIT

In the Matter of;

4 Master Case No. M2008-118779
DIANA S. SHELBY, .

Credential No. DENR.DN,00000253, FINDINGS OF FACT,
' ' "CONCLUSIONS OF LAW,
Respondent. . AND FINAL ORDER
APPEARANCES:

Respondent, Diana S. Shelby, by

Rettig, Osborne, Forgette, Attorneys at Law, per

Deihl R. Rettig, Attorney at Law

Department of Health Denturist Program (Program), by

Office of the Attorney General, per

Richard McCartan, Ass:stantAttorney General
PRESIDING OFFICER: Christophér Swanson, Health Law Judge

A hearing was held in this matter on August 7, 2009, Septenﬁber 22, 2009, and
Se_pterﬁber 30,. 2009, regarding allegations of unprofessional conduct. Credential
Suspended. . |

" ISSUES

Did the Respondent commit unprofessmnal conduct as defined by

RCW 18.130. 18()(4) :

If the Program prOVes unprofessional conduct what are the appropriate
sanctions under RCW 18.130,1607

SUMMARY OF PROCEEDINGS _ - :
At the ﬁearing,’the Program'presente_d the testimony of the Respondent,
Diana 8. Shelby; Val Cherron; Joseph Viize:; and Patient A, The Rels‘pondent testified on
FINDINGS OF FAGT," -

CONCLUSIONS OF LAW, .
AND FINAL ORDER - Page 10f 13

Master Case No. M2008~1.18779 ' ST o 353

0-000000389

Appendix 3



’ her own behalf and presented the testfmony of Patient A and br. Michael Shannon.

The Presiding Officer admiited the following Program exhibit:

Exhibit P-1:

Excerpis from the inveétigative file.

The Presiding Officer admitted the following Respondent exhibits:

Exhibit R-1;
Exhibit R-2:

" Exhibit R-3:
Exhibit R-4:
Exhibit R-5:

" Exhibit R7:
Exhibit R-8;

9' - ' " ExhibitR-9:

May 28, 2008 letter to Mary Creely:
Copy of the Respondent's office chart;

February 4, 2008 letter-from Patient A to the Respondent,
and the Respondents February 11, 2008 response;

Technical documents entitled “Immediate Dentures” ;
Technical documents entitled *Repairs”;
Video deposition/transeript of Dr, Michael Shannon;

Three page response fo the specific allegations set forth in -
the Amended Statement of Charges; and

Deposition ‘rranscnpt of Charlene Coleman with the
exception of page 29 line 24 through page 30, line 15. !

l. FINDINGS OF FACT’

1.1 The Respondent Was granted a credential to practlce asa denturist in the

state of Washmgton on October 21, 1999,

INTRODUCTION,.

1.2 In March: 2007, Patient A visited the Respondent's denture clinic for the

purpose of obtaining dentures due to the extraction of a number of teeth, From

' A portion of this exhibit was excluded as frelevant.

FINDINGS OF FACT - oo o

CONCLUSIONS OF LAW,

'AND FINAL ORDER

Page 2 of 13

Master Case No, M2008-118779 : 354

0-000000390
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‘March 2007 through December ‘2007, the Resp-olndeln‘t provided denture ser\;ices to
Patient A. The Respondent's treatment of Patient A did not meet.thej denturist standard
of care.

THE DENT URE QONSTRUCTION PROCESS
1.3 Dentures are a removable full or partial uppér or {owelr dentatl apblfance to
be worn in th'e.mouth to replace missing natural teeth. RCW 18.130.010(2).
1.4 Under the dentl;ré construction process, dentures are c_oﬁstmcted-by:
1.4.1. tékihg iﬁwpressions of thé patient’s mouth;
1.4.2. pouring a positive mode! using the'impréssions;
1.4.3. constructing wax form to eyeball or feel for fit:
1.4.4. cooking out the wax out of the model;
1.4.5; pressing acrylic into the mode),; énd
1.4.6. binding in the denture teeth to the acrylic.

_ DENTURIST STANDARD OF CARE -

1.6 Pain and discornfort is common when a denture is first seated, espemally
directly aﬁer teeth have been extracted due to normal swelhng of the mouth. If a
denture is properly constructed, the pain and discomfort should subside after swelling

| has gone down ‘ _ | V

1.6 Ifadentureis constructed properly, the patient should be able to leave the
denture in most of the d,ay and use the denture for eatmg. :
17 ifa denture is improperly constructed from the outset it is the obligation of

the treatmg den’turlst to remedy the srtuatron (mcludmg construction of a new denture if
CONCLUSIONS OF LAW, . '

AND FINAL ORDER " Page30of13

Master Case No. M2008-118779 o , 355

0-000000391
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e

necessary) at no’ cost o the patient regardless of the period of time that has paésed
since tlh‘e denture was first seated. o |
| 1.8 A temporary ;ﬂenture, in contrast fo a permanent denture, contains a soft
liner. Following thei expiration of the temporary denture, .a permanent denture
containiné é hard liner should be constructed. | .
| 1.8 A temporary denture shou.ld only be used for three to six months, With a
maximum life of‘éight months. The length of time in which ‘a tempora& denture is
Qsaﬁle depends upon the circumstances, including the cbrﬁfort of the temporary dentu(e
to the patient, |
| 1.10 .Sometimes, a temporary dentm‘re can he relined into a permanent denture
.' by removing the séft temporary. liner and installing a permanent hard liner. In other
situations, a, 'terrfpo-rary denture }s 'discarded andv a new permanent denture is
cons'tructed.l | |
1.11 In order for a practitioner to méet the denturist standard or care, a
teyﬁporary denture shoulld only be relined into a permanentl denture if'the denture is
‘properly construéted .from the outset, or if improperly constructed, the improper
construction can be' remedied. Offering a patient the option of ré}ining a problem
Aemporary denture in/{o a permanent déntufe when the problemé associated- with the '
denture cannot be remedied, does not meet the denturist standard of care. |
1.12 The standard of care for construction of a denture,. including a terhporafy
denture; requires the denture to be durablé.' 'A‘proper-ly construcied denture should be

durable enough to resist fracture, loss of dentufe teeth during normal wear, and resist

©CPINDINGS OF FACT, e s
CONCLUSIONS OF LAW, ‘ .
AND FINAL‘ORDER Page 4 0f 13

Master Case No. M2008-118779 . 356

' 0-000000392
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the builddp of bacterié and debris. If a dénturé is not formed properly. during 'the
denture construction process, the denture acrylic may be weakened due to porosity
and/or there vmay be a \n{éak bond between the denture acrylic and tHe denture teeth.
As; a result, the dentgre teeth may fall out, fhe denture may fraciure, and the.
susceptibliity to the buildup of bacteria and debris on thé denture and in the p;aﬁent’s -
mouth may be increased. Each of these con.ditions may cause pain and dis'comfprt,
and reduce oral hygiene'. .

i.13- Generally, the standard of cére for construction of a denture, including a
temporary denture, requires tha’é the bite of the denture align with the patients natural
teeth. A den(ure with a proper bite alignment should not cause pain and discomfort to
the patient, after initial swelling subsides. In some instances, a pracitioner mas; :
construct a dénture to correct for a patient's misaligned teeth/jaw. In this situation, &
patient may suffer additional pain and discomfort as the patient's jaw gets accusiomed
" to the new alignment.

PATIENT A’

" 1.14 In March 2007, lm.pressions of Patient' A's teeth were. made by the
Resbondent. 'Thé Réspondem used >the iinpressions. to construct a témporary d,enture:
Patient A's tehporaw upper denture was seated on Apﬁl 17,2007, Atthat time,

‘Patient A was told that the denture would need to be replaced by'a permanent dentqre
in approximately six months. At that time, Pati‘ent A contracted with the Respondent for |

a temporary denture only.

FINDINGS OF FACT,

CONCLUSIONS OF LAW, ‘

AND'FINAL ORDER Page & of 13

Master Case No. M2008-118779 : R ‘ 357

0-000000393
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-

115 Aftér the denture was seated, Patient A suffered the usual pain and

discomfort suffered by patients receiving new denlures following the extraction of teeth,
After Patient A’s swelling subsided, Patient A continued to suffer pain and discomfort.
1.16 The denture, as constructed, did not properly align with Patient A’s‘ teeth.

The pain and discomfort associated with the misalignment made it difficult to wear the

‘denture for short periods of time, and made it difficult o eat.

1.17 The Respondent attempted to assist Patient A in making the denture more

comfortable by advising Patient A to purchase over-the-counter products to provide a

“befter denture fit. The over-the-counter products did not alleviate the pain and

discomfort associated with the improperly constructed denture,

1.1’8 On September 18, 2007, one of the denture teeth fell out of the denture

" acrylic. Later, on October 30, 2007, a second denture. tooth fell out of the denture

acrylic. On both occasions, the Resbondent attempted to repair the denture. Following

' termination of the Respondent's treatment of Patient A, a third denture tooth fell out.

- The cause of the {eeth falling out was imprbper construction of the denture from the

outset due to an improper bond between the denture acrylic and the denture teeth.
1.12 In November 2007, the Respondent offered two prices to Patient A to

construct a permanent denture: 1) reline the temporary denture into' a permanent

denture; or 2) construct a new permanent denture. The Respondent offered a less

expensive price for the reline option. The Respondent offered the reline option due to

Patient A's financial situation.

FINDINGS OF FACT,.
CONCLUSIONS OF LAWY,
AND FINAL ORDER - Page60of13
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120 On December 4 2007, Patient A sought treatment from a drﬁerent

denturist to correct the problems wrth her denture. When the denture was presented to

the new denturist, it was fractured The denture was fractured due to the porous nature
of the denture acrylic, Thrs was caused by improper construction of the denture from
- the outset.
1.21~ It Was a violation of the denturist standard of care to Instruct Patient‘A to
continue to use a temporary denture when the denture was a popr frt it fractured and
lost teeth, and the pain and dlscomfort assocrated with the denture could. not be
- alleviated by the denturist or by the. Patrent using over—the—counter products
1.22  The problems with the denture as constructed could not be remedied by
repairing the denture, The Respondent should not have offered to reline the denture
since the reline would not have corrected the problems with improper constrUCtlon
Under the denturist standard of care, the Respondent should have constructed a new
denture for Patient A at no cost to the patient. This should haVB occurred without
regard to the life of the original temporary denture.
-1.23 The Respondent’s failure to meet the denturist standard of care in her
treatment of Patient A caused patient harm by causing pain and discomfort to
F'atient‘A over an extended period of time. The herm to Patient A'WES moderate in
nature. | | |
1.24. The Respondent's failure to meet the denturist standard of care resulted
frorrr lack of knowledge or skills rather than an intention to provide substandard

treatment.

FINDINGS OF FACT,
CONCLUSIONS OF LAW, .
AND FINAL ORDER ' - Page 7 of13 -

Master Case No, M2008-118779

-~ 0-000000395

359

Appendix 9



.

1.25 The Respondent'sfailure to meet the denturist standard of care in her

treatment of Patient A, created unreasonable risk of additional pain énd'discquort

.through Increased susceptibility to the buildup of bacteria and debris on the denture and

~in the patient's mouth,

126 Although Patient A complained to the Respondent about pain’ and

discomfort, Patient A's communications were inconsistent. At times, Patient A told the

Respondént that she was satjsﬁed with the Responderﬁ’s services.' However, under the

denturist standard of care, the Respondent should have bee'n able‘to detect the
problems with the denture while treating Patient A without relying solely on the patient's
inconsistent communications. |
Il. CONCLUSIONS OF LAW
21  The Secretér;i of Health (and by designated 'adthérity, the Presiding
Officer) has jurisdiction over the Respondent and the subject of thi; proceediné.
Chapter 18.130 RCW. ' |
22 The standard of proof fn a professional diéciplinary hearing is clear and
convincing evidence. Ongom v. Dept. of Health, 159 Wn.2d 132 (20086), cert. denied
127 S. Ct. 2115 (2007). o
2.3 Based upon Findings of Fact 1.1 through 1.28, the Program proved with
clear and convincing evidence that the Respénclient committed unprofessional conduct
as defined in RCW 18.130.180(4), which states:
Incompetence, negligence, or malpraétic_e which results in
injury to a patient or which creates an unreasonable risk that

a patient may be harmed. The use of a nontraditional
treatment by itself shall not constitute unprofessional conduct,

FINDINGS OF FACT,
CONCLUSIONS OF LAW, o
AND FINAL ORDER Page 8 of 13
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provided that it does not result in injury to. a patient or create
an unreasonable risk that a patient may be harmed;

24 " In determining appropriate sanctions, public safety must be considereg
before the rehabilitation of the Respondent. RCW 16.130.160,

25 WAC 246-16-800 through WAC 246-16-890 (emergency rules effective
Januar).r 1, 2009) apply to this case.? WAC 246-1 6~81‘O provides the sanction schedule
for practice befow standard of care. Tier B of the sanction sc'hedule applies where there

‘is patient harm or risk of severe patient harm.* The sanction schedule adequately
addresses the_ conduct in this case, |

2.6 . The aggravating factors in th,is‘ case Aare: 1) multiple viyolatio‘ns of theA
denturist sténdard of care; and 2) the extended p‘eriovd in which the patie;nt suffered
under the pain and discomfort, The mitigating factor in t'his case is: 1) the lack of
intention to harm the pativent. | |

2.7  Based upon the aggravating and mitigating'factors, the conduct falls in the
lower énd of Tier B qf the sanction schedule. Therefore, based upon these factors and
Findings of Fact 1.1 through 1.26, the Respondent's credential shduld be suspended for
'at least two years. Pribr to any' petition for reinsiatement, the ﬁeSpondent shall

demonstrate competency to practice as a denturist.

% The emergency rules are employed in this case because the Amended Statement of Charges was
issued on June 19, 2008 (prior to the August 22, 2008 effective date for the permanent rules),

Tler A of the sanction schedule applies to minimal patient-harm. Tler C applies to severe patient harm,
The patlent harm in'this case was neither minimal nor severe,

FINDINGS OF FACT,

CONCLUSIONS OF LAW,

AND FINAL ORDER_ Page 9 of 13
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. ORDER
3.1 . Suspension. The Respondent's license o practice as a denturist iﬁ the
state of Washington Is SUSPENDED for a period of at least two years,

3.2 Return of Credential. The Respondent shall present her credential to the

Department of Healt'h Denturist Program within ten days of receipt of this Final Order.

3.3 Refund. The Respondent shalt refund {o PétientA (and/or any othe} person

6r entity Who paid on Patient A’s behalf) all fees tﬁe Respondeht charged with respect to
| her treatment of F%tient A. The Respondent shall provide the Department of He?alth, |
Denturist Program with: ‘ N |
a, Within 30 days of the effecti\)e date of this Final O.rder, a full
accounting of fees charged in relation to such treatment; and ‘
b. Within 45 days of the effective date of this Final Order,-proof of
payment to PatientA‘(or payor) of a refund for all such fees charged. . !
Failure to refund the fees charged PatientA'(and/or other payor) and to provide the
Department of Health Denturist Progratﬁ with an accounﬁngaﬁd proof of payment within
the specified times shall be a violation of this Final Order.

34  Fine. The Respondent shall pay a fine to the Départment of Health,
Denturist Program in the amount of $5,000.00, which must be received by the Program
. within two years of the date of entry of this Agreed Order. The fine shall be paid by
certified or cashier's check or money order, made payable to the Departmient of Health

Denturist Program.

FINDINGS OF FACT,
CONCLUSIONS OF LAW, _ ,
AND FINAL ORDER Page 10 of 13
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3.5 Reihstatement. - The Respondent may seek rginstatement of her credential
in' two years from the date of this Final Order. Prior to p_etitioning' in wriﬁng for
reinstétemené. the Reépohdent shall meet all releVant'(eéulatow requirements  for
credentiéling at the time of petition and must‘provide proof that she has taken and passed

the clinical denturist examination within one year prior to filing the. petition.

-3.6 Chanqe of Address. The Respondent shall inform the program manager
and the Adjudnca’uve Servnce Unit, in writing, of changes in her residential andlor business

address wrthln 30 days of such change.

. 3.7 Asstume Compliance Costs. The Respondent shall assume afl costs of

complylng ‘with all requirements, terms, and conditions of this Final Order.

3.8 Failure to Comply. Protecting the public requires practice under the térm‘s
and conditions imposed in- this Final Order. Failure to comply with the terms and
conditions of this Final Order may result in suspension and/or revocation of the
Respondent's license after a show cause hearing. . If the Respondent falls ;co cormply
with the terms and conditions of this Final Order, the Secretary of Health may hold é

hearing. At that hearing, the Respondent must show cause why her credential should

ot be suspended. Alternatively, the Secretary of Health may bring additional charges

"
i
1
i

A
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O of unprofessional conduct under RCW 18.130.180(9), In efther case, the Regpondent

will be given notice and an opportunity for a hearing on the issue of non-compliance,

Dafted this Z’.iday of December, 2009.

IST 1ER SWANSON Health Law Judge
ing Ofﬂcer
CLERK’'S SUMMARY

Charge - Action

RCW 18.130.180(4) . - - Violated.

NOTICE TO PARTIES

This Order is subject to the reporting requirements of RCW 18,130.110,
‘ Q Section 1128E of the Social Security Act, and any other applicable interstate or national

reporting requirements, If discipline is taken, lt must be reported to the Healthcare
Antegrity Protection Data Bank. .

Either party may file a pétltlon for reconsideration. RCW 34.05.461(3);
34.05.470. The petition must be filed within 10 days of service of this Order with:

Adjudlcative Service Unit
P.O, Box 47879
+ + Olympia, WA 98504-7879

and a'copy must‘ be sent to:

Department of Health Denturist Program .
P.O, Box 47863
‘ Olympia, WA 98504-7863

The. petition must state the specific grounds for reconsideration and what relief is
requested. WAC 246-11-580. The petition is denied if the Adjudicative Service Unit
, does not respond in writing within 20 days of the filing of the petition.

FINDINGS OF FACT,
oo _ CONCLUSIONS OF LAW, :
. AND FINAL ORDER Page 12 of 13
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_ A pehtlon for judicial review must be fled and served within 30 days after

service of this order. . RCW 34.05542. The procedures are identified in
chapter 34.05 RCW, Part V Judicial Review and Civil Enforcement,” A petition for
reconsideration is not required before seeking judicial review. If a petition for
reconsideration is filed, the above 30-day period does not start until the petition Is
resolved. RCW 34.05,470(3).

The order is in effect while a petition for reconsideration or review is filed..

“Filing” means actual receipt of the document by the Adjudicative Service Unit,
RCW 34,05.010(6). This order is "served" the day it is deposﬁed in the Unlted States
mail. RCW 34.05.010(19).

For more information, visit our websiie at hitp:/www.doh.wa.qov/hearings.

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND FINAL ORDER  Page13of13
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SUPERIOR. COURT OF THE STATE OF WASHINGTON

. IN AND FOR BENTON COUNTY

DIANA SHELRY, ) NO. 10-2-00641-6
‘ )
Petitioner, )

Vs. ’ ) . ‘
, ) MEMORANDUM DECISION -
WASHINGTON STATE ) AND ORDER.

DEPT. OF HRALTH )
. | |
Rcspondcnt: . )
: )

FACTS:

The occurrence facts are largely undisputed. Patient went 10 Diana Shelby for a
temporary denture, Patient received her temporary denture on April 17,2007, Patient was told
her temporary denture would need to be replaced by a permanent denture in appfoximately 6~
12 months. On September 18, 2007, oné of the denture teeth fell out. Additionally, on October
30, 2007, a second denture tooth fell out, Ultimately, the patient obtained a pcrmanent denture
from Joseph Vize, Addmonal facts are found in the record.

v ISSUE.

#1. Whether substantial evidence supports the Department’s ﬂndmg that Diana Shalby
committed unprofessional conduct by clear, cogent, and convincing evidencé? This court is
mindful that Ms. Shelby bears the burden of showing that the agency decision was incorrect.-
RCW 34.05 370(1)(:1) and RCW 34.05. 570(3)(3)

#2. Whether Ms. Shelby demonstrates that the sanc’aons unposed by the HL.T under RCW
*+ 18,130,160 are-arbittary and capricious? S

'0-000000849
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ISSUE #l:

The Amended Staternent of Charges set out five alleged facts that provxdc for an alleged
violation of unprofessional conduct. See AR 189 — 190. The Health Law Judge found each of
the alleged facts were proven by clear, cogent and ¢onvincing evidence and made a conclusion of

‘Jaw that Ms. Shelby committed unprofessional conduct and imposed sanctions (AR 353 365).

The five SQC allegations against Ms. Shelby are set forth and discussed below.
#1) The HLJ found that Ms. Shelby did not adequately bind the denture teeth to the denture
base, causing them to repeatedly break off.

As poirited out by the Department, two highly-qualified denturists testified that it is -
mnusual for teeth to fall out of a denture. Ms. Shelby admitted it was unusual for two teeth to
come out. AR 767. Ms. Shelby also testified that her clients do not regularly have teeth pop out,”
although, tooth repalrs are common, though, not necessarily on her dentures. AR 781 — 782,

Ms. Shelby also acknowledged a possible manufacturing defect in her laboratory, AR 781.
Both denturists addressed the jssue-of manufacturing defect as a canse of the teeth popping issue.
Dr, Shannon did address the tooth popping issue. Dr. Shannon’s opinion was that teeth can pop

* out of a temporary. denture because the temporary dc;:nture is not made in the strength and to the
level that a permanent denture is made, AR 681 :

The HLJ apparently accepted the tesm:nony of the dentunsts, Vallon Charron and Joseph
.+ Vize, over the téstimony of Dr. Shannon, Ms, Shelby claims in her briefing that thc testimony of
 a dentist should be accepted over that of a denturist who has far less education than a dentist.
This court is mindful.that I am not to substitute my opinion for that of the HLJ on issues of
weight and credibility of witnesses.

Additiopally, Dr. Shammon admitted that he sent out all of his denture work 1o be
completed by a denturist, speclﬁcally, Ms, Shelby. It is apparent that the HLI gave more weight
to the testimony of the denturists, who actnally perform the work, as opposed to Dr,'Shaunon,
who sends out his denture Work to one denturist, In niy opinion, that is the prerogative of the
HL], much like a jury can’ determine the weight and/or credibility to give to any wﬂness
mchldmg an expett Witness.

Given the testimony related to the issue of teeth popping, 1 find that there was substantial
evidence in the record to support the HLI's factual finding that Diana Shelby did not adequately
bind the denturc teeth to the denture base.

#2) The HLJ found that the denturé was poerly constructed causing malocchusion. Ihave
reviewed the record and adopt the discussion advanced by the Department at page 7, lines 4 - 23,
qf the Department of Health’s Memorandum Opposing Petition for Judicial Review. In my
Opm.ton, there is substantial evidence in the record to support the HLJ®s factual fmdmgs on this
.1Ssue.. o

< 0-000000850
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#3) The HLJ found that Ms. Shelby did not adequately address the porous nature of the

denture’s acrylic which caused multiple fractures during the treatment period and made the
denture susceptible to bacteria. : '

) There is no dispute, the denture, at issue, had fractures. What Is disputed is the cause of
the fractures. : , ' i

Diana Shelby denied that the color of the denture base had anything to do with the porosity or
weakness of the denture base. AR 777, Further, she testified that all denture acrylic now contains an
antimicrobial agent that inhibits growth of bacteria. AR 778. Beyond these points, Ms. Shelby did not
further address the porous nature of the denture acrylic. Regarding the fractures, which she admitted were
present, Ms. Shelby blamed the patient and denied a concern of bacteria on the denture. AR 782,

Dr. Shannon indicated that the denture was beyond its useful Jife and in its state of
breakdown is obviously going to have voids in it'and fractures and so on, creating a perfect
hiding place for bacteria. AR 685, 688." While Dr. Shannon did not believe the correct term of
usage for the acrylic denture base was “porous”™, he did agree that temporary-dentures, by their
nature, are made with a thinner denture base, AR 443,683, Dr. Shannon also indicated that he
. does not personally make dentures, has not done so for about 34 years, rathér; he relies on the

denturist to make the dentures, and he exclusively relies on Diana Shelby whom he has known
for over 20 years. AR 425--429, 684, . T

. -+ Joseph Vize, who is 2 denfurist and makes dentures, noted the porous nature of the
denture made by Diana Shelby and indicated that the significantly porous denture makes the
denture base weak and susceptibie to hygiene issues. AR 706 —707. Purther, he testified that
the pale color of the denture base is indicative of air incorporated into the acrylic base! :
Additionally, Mr. Vize concluded that the porosity of the denture base would weaken the denture

allowing less force to bredk and/or fracture the denture. AR 786 —787..

"Val Charron while not addressing the porous nature .é)f the denture base, did testify that

" the soft temporary liner would be expected to peel away from the artificially thin denture base
" and allow bacteria to infiltrate, AR 643, °

While the denturist’s opinions differed on the basis/canses of the bacteria and ﬁactu'res;
nonetheless, they both conclude that the denture in question did not meet the standard of cafe,

Here, the experts do not differ on thé fact that the denture in question had fractures and
was susceptible to bacteria growth, They do, however, differ on the cause of the fractures and
the susceptibility of the denture to bacteria,” Dr. Shannon blamed the fractures on the fact that the
denture itself was beyond its useful life, Wi’ Vizé claiméd the fractures and bacteria were the
result of the porous nature of this particular denture. Mr. Charron believed the thin base of this

temporary denture and the soft temporary liner resulted in the fractures and collection of
bacteria. .
)

- Oncé again, this'issue appears to be mare about the HLI’s assessment of the weight and
credibility of the expert witnesses, Shelby claims that the opinions of inferior expert witnesses
" cannot constitute clear and convincing evidence, unless there is farticular reason to reject the
testimony of the superior expert. See Amended Brief of Plaintiff at pg. 33, line 7. However, this
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argument is not suppoxted by citation to case law. I am mindful of the potential bias of witness
Joseph Vize who is in direct compehhon with Ms. Shelby. See AR 720.

This court is mindful that 1 sit in the position of an appellant-tribunal in this proceeding.

The language of In Re Sego, 82 Wn.2d 736, 513 P, 2d 831(1973), cited by Ms. Shelby regarding
burden of proof, is equally applicable here with regards to this court’s function: “As an appellate
tribunal, we are not entitled to weigh either the eviderice or the credibility of witnesses even
though we may disagree with the trial court in either regard. The trial court has the witnesses’
before it and is able to observe them and their demeanot-upon the witness stand, It is more
capable of resolvmg questions touching upon both weight and credibility than we are. Our duty,
on review, is to determine whether thﬁre exists the pecessary quantum of proof to support the

trial court’s findings of fact and order. »

From er review of the récord, there was substantial evidence in the record 1o support the
HIY’s factual determination on this issue.

4) The HLJ concluded that Diana Shelby left temporary liners in the patient’s mouth for too
long, which made them susccptlble to bacteria, subjectmu the patient to risk of ﬂlness

Diana Shelby’s testimony did not refute the above. In fact, Shelby offered no
justification for offering a relign of a defective denture.

_ Dr Shennon opined that the denturist should haye transferred the pancnt into a
permanent depture sometime in September or October, In his opinion, that was the correct
option for the patient. Addltxonally, Dr. Shannon reco gnized that the state of the breakdown of

the denture in question, with its fractures and voids, is a perfect hiding place for bacteria, AR
683.

Dr; Shénnon’s testimony then did not conflict with Val Charron’s testimony. M,
Charron testified that you do not leave a patient with a soft temporary relign for more than six
months because of the risk of bacteria formation. AR 643-6. Furthermore, Mr, Charron festified:
it would be below the standard of care in this case to reline the denture, as the reline would not
correct the problems that this denturé had jn the first place. AR 648.

Joseph Vize's wsumony was in agreement with Val Charron’s testimony. Joseph Vize
testified that the denture was so far below the standard of care that relining the denture in its
condition would not be appropriate. AR 712. While Joseph Vize testified that a jump procedure
would have been an alternative to a permanent denture, there is no factual finding that the HLJ
agreed with this testimony. On the other hand, Vize’s testimony, in light of the other testimony,
supports the HLI’s factual findings on this issue.

5) Finally, the HLJ concluded that Ms. Shelby failed to offer services of a nature or in & marmer
that resolve the above problems or met the standard of care,

The HLJ found that the problems associated with the paﬁent 8 tamporary dénture could
not have been corrected by Ms. Shelby’s instructions to the patient to apply over-the-counter
liner products. This factual finding is supported by substantial evidence in the record by the
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denturists. I adopt the argument of the Dcpa.rtment at pgs. 10 — 11, of the DOH’s memorandum
opposing judicial review.

In conclusion, from my review of the record, substantial evidence supports the HLTs
factual findings and the cODGhlSlOJl that Ms. Shelby committed unprofessional conduct.

ISSUE #2:

With regards to the HILJ"s imposition of sanctions against Ms. Sh@]by, I find these
sanctions should be upheld. I adopt the reasoning set forth in the Department of Healfh’s

Memorandum Opposmg Judicial ReVmW at pages 12 — 15, I cannot say that the HLJ's sanctions
were arbrtrary and capricious.

.ORDER

"~ For the above reasons, I am affirming the Dep'arcmcnti of Health's findings of facf,
. conclu.éions of law, and sanctions '

— -~ DATED this-$%day of March, 2013, S e e e

~

Dariie. B 34,,
" Carrie Runge, Tudge
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FILED

SEPTEMBER 4, 2014
. Yo the Office of the Clerk of Court
WA State Court of Appeals, Division I1I

IN THE COURT OF APPEALS OF THE STATE OF WASIEHNGTON

‘ DIVISION THREE
DIANA S. SHELBY, ) - o
: , ) No. 31494-4-11
Appellant, )
- )
v, )
. ) |
- WASHINGTON STATE ) UNPUBLISHED OPINION

DEPARTMENT OF HEALTH, ) ' S

~ Respondent. )

SIDDOWA?, CJ.—Diana Shelbj;, alicensed dcntlm'st, appeals the outcome of 'an
administrative procéeding against hcr by the Washmgton State Department of Health,
whmh was affirmed by the Benton County Supcnor Court. She assigns error to o
16 findings of fact and 4 conclusions of law, and contc:nds that the cvxdence was
insufficient to support thc tier of sanctions unposed by the health law judge. ‘We find no
error and aﬁ‘irm . y ' |

FACTS AND PROCEDURAL BACKGROUND
" Diana Shelby became a licensed denturist under chapter 18.30 RCW in 1999.

In February 2008, one of Ms. Shelby’s former patients filed the followmg

‘complamt with the Washmgton State Department of Health:

During the 6 t0 7 months that I had Ms Shelby’s “temporary”
denture I had first 1 tooth come out afier 3% months of wear. Afier about a’

A_1‘ | * Appendix21
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Shelby v. Wash. State Dep 't of Health

week afier the 1st tooth came out a 2nd tooth came out. Ms. Shelby fixed
both times. Because the 2 teeth came out so easily T went to another

- denturist. While at First Choice Dentures 4 crack in the denture was
discovered. I then took the denture back to Ms. Shelby & she fixed it.
While I was waiting until the first of the year so my Dad would have
enough money fo get my permanent denture[,] I had 3 more teeth come out
of the denture & a large crack appeared. ‘So I decided to get my new
denture from 1st Choice Denture & I asked for my money back from Ms.
Shelby. She refused. ' ’

' T am sending you pictures of the infearior [sic] material & or job that
she did. I’m also sending you the letter that she wrote me in return, instead -
of sending me a refund. She basicly [sic] accused me of being stupid &

* [Joseph] Vize of stealing clients. For most of the time that T had Ms:
Shelby’s denture I was unable to use it due to teeth coming out & or cracks
recarring while eating, e

- Clerk’s Papers (CP) at 174-75, |
Follofvs'ring an investigation, the dcpa}:ément filed a statement of qharges of
ﬁnﬁmfessional c'onduot against Ms. ‘Shelb);, alleging 1:11at teeth had not been ﬁdeciuately
‘bound to the patient’s denture base, causing them to break off repeatedly, and that the
poroué nature of the denture’s acrylic pauséd m‘ultiplelftactures during the treatment
. period. Ms_, Shelby requested a hearing to contest the éhﬁrges. | |
Before the ﬁeaﬁng, the department aménded'its statement of éharges to identify’
the following ﬁve respects in which it alleged that Ms. S‘h;elby’ s treatment of the péﬁent
' fell below the standard of care of a Washington denturist:
| [1] ~ Respondent did not adequately bind the denture’s teeth to the

denture base, causing them to repeatedly break off;

. [21  Respondent poorly constructed the denture, causing
malocelusion; ) T

2 Appendix 22



e TSI, SRV 2 o LT

No. 31494-4-1T1 -
Shelby v. Wash. State Dep’t of Héalth

' 3] Respondcnt did not adequately address the porous nature of
theé denture acrylic which: - ’ :

[claused multiple fractures during the treatment period [and]
[m]ade the denture susceptible to bacteria, subjecting the
patient to the risk of illness; '

[4]  Respondent left soft temporary liners in the patient’s mouth
for too long, which made them susceptible to bacteria, subjecting the
patient to the risk of illness; [and] -
- [51  Respondent failed to offer and/or provide services of a nature’

or in a manner that resotved the above problems or met the standard of care.” '
CP at 372, |

A t;éaring was held ‘ov;:;r three days, at which the ‘c_iépa"rtment called four witnesses:
Ms.Shelby; the patient; Val Cherron, a denturist retained by the department as an expert;
and Joseph Vize, the patient’s treating denturist following her freatment by Ms. Sheiby.
Ms. Shelby testified on her own behalf, questioned the patient furfher, and called as her
‘own expert Wi_tness-, Dr. Michael Shannon, a dentist with tfairxing in denture congtruction. .

Having heard the e{/iden'cq §nd aréument, the bealth law judge concluded that the
départment had proved that Ms. éhelby coﬁmiued unprofcssiona} conduct based on
" findings tﬁmong others) that thé cause of tecth falling out of the denture was its imprc;pcr
éénstrucﬁon due to gn.iﬁlpropeg-bc;nd between fhc denture aclrylic and tﬁe denture teeth;
that.tbe cause of fractures in the denture was also i;cs iﬁiprOpcf construction,‘ due to thé
| porous nature of the denture ;cryl'ic; that “i]t was a violation of the dénfgrist standard of

care to instruct [the patient] to continue to use a temporary denture when the denture was

apoor fit, it fractured and lost teeth, and the pain and discomfort associated with the
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denture could not be alleviated by the denturist or by the [patient] using over-the-counter

products™; and that

[tlhe problems with the denture as constructed could not be remedied by
repairing the denture, [Ms. Shelby] should not have offered to reline the
denture since the reline would not have corrected the problems with

_improper construction. Under the denturist standard of care, [Ms. Shelby]
should have constructed a new denture for [the patient] at no cost to the
patient. This should have occurred without regard to the fife of the original
temporary denture. .

CP at 395 The hcalth law Judge imposed a two-year suspensmn of Ms. Shelby 'S
denturist license, a $5,000 fine, arid required Ms. Shelby to refund all fees she had
" charged the patient for trcat'ment. . -

. Ms. Shelby’s motion for reconsideration was denied, affer which she i)ctiﬁoned for
judfcial teview, After the Benfon County Superior Court upheld the department’s final
order, Ms. Shelby filed this appeal.

ANALYSIS
L Standard of Review

- Well settled law governs our review of the decision of an administrativé 'age:ncy..
We review the decision from the same standpoint as the trial court, and apply the
exclusive bases for relief from agency orders in adj udicative proceedings set forth in the
'Administrative Procedure Act (APA), chaptcrl 34.05 RCW, dii:ecﬂ'y to the record before
the agency.. Lewis County v. W. Wash. Growth Mgmt. Hearings Bd., 157 Wn.2d 488,

497, 139 P.3d"1096 (2006). We will gfant relief from the health law judge’s order only if
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- we find one of the defects identified in RCW 34:05 5 70(3) as warranting rclif:f. Lewis
| County, 157 Wn.2d at 498. The party asscrﬁng the invalidity of agency'actipn has the
burden of demonstratiﬁg error, RCW 34.05.570(1)(a).
Ms. Shelby challen g;es the health [aw juc‘lge’.s order as tmsupported by subsi;anﬁal
. evidence as required by RCW 34.05.570(3)(e), which provides for relief where “ItThe
or&er is not supported by cv.idcnoe_ that is substaniial when viewed in light.o'f the whole
record before the court.” Where an agency decision is challenged on that basis, we must
dete r.m;le- “whether there is ;a.sufﬁcignt Quantity of evidence ‘to perstiade a fair-minded
person of the tmth orvcorréctness of the order.’” Kittitas County v. E. Wash. Growth
| Mgmi. Hearings Bd., 172 Wn.2d 144, 155, 256 P.3d 1193 (2011) (internal quotation.
ma;ks omitted) (quoting Thurston Coumﬁi v. W. Wash. Growth Mgmt, ffearir;gs Bd., 164
 Wn2d 329, 341, 190 P.3d 38 (2008)). | |
The substantial evxdencc standard is highty dcfcrenﬁal to the agency fact ﬁnder
" and rc;qmrcs us to view the evidence in the light most favorable to the prevaﬂmg party in
thc highest administrative fact ﬁndjng forumbelow. dreo Prods. Co. v. Utils. & Transp.
Comin’ n, 125 Wn.2d 805, 812, 888 P.2d 728 (1995). Defercnoe is given to the trier of
. fact rcgardmg witness credibility or conﬂlctmg testimony and we do not weigh the
| ev1dencc or substitite our Judgmcnt. Phoenix Dev., Inc. v. Czty of Woodmvzlle 171
' Wn.2d 830, 831-32, 256 P.2d 1150 (2011). We need not be persuaded of the truth or

correctness of an agency’s findings, only that any fair-minded person could havc ruled as
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the agency did in light of tﬁe evidence. Callecodv. Wash. State Patrol, 84 Wh. App.
653, 676 1.9, 929 P.2d 510 (1997).

Tﬁe health law judge treated fhe department’s proceeding as implicating a
signiﬁcant property interést on Ms Shelby’s part in her denturist license, and for that
rcéson beld thé department to a burden of proving its charges by clear, cogent, anci
' cnnvinciné evidence. Bang D. Nguyern v. Dep’t of Health, Med. Quality A.és_w;ance
Comm’n, 144 Wn.2d 5 16,.2.9 P.'3d 689 (2001). The department did not object to the
‘heightened standard.! When finding unpfofessional conduct, an administrative agency
may use its.experience and specialized knowledge to evaluate and drav;f inferences from
the evidence. RCW 34,05 .452(I5); Inre Dz‘sczi;réinmjz Proceeding Against B‘rowﬁ, 94 Wn.
App. 7, 13-14, 972 P.2d 101 (1998), ' |

Ms. Shelby argues that the clear and convincing standard applied by the health lav

Judge implicates a.corresponding duty on our part to make an “independent determination |

. !For the first tifne on appeal, the department argues that Hardee v. Department of
Social & Health Services, 172 Wn.2d 1, 9, 256 P.3d 339 (2011) has since made clear that
the clear and convincing standard applies to only those license revocation proceedings in
which the value of the property interest at stake requires a heightened standard of proof
as a matter of due process, that not all occupations require an identical personal

‘investrent, and that not all state-granted credentials constitute & professional license.

- The department now submits that Ms. Shelby’s investment of *“time, expense, and
education’” in her denturist license is insufficient to require the heightened burden of
proof and that we may apply a preponderance of evidence standard in reviewing the
record. Br. ofResp’t at 8 (quoting Hardee, 172 Wn.2d at 16). We will not entertain a

. challenge for the first time on appeal to an assertedly too-high burden of proof applied

without objection below. RAP 2,5(a). . :
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" of whether the trial judge was correct in determining that the evidence was sufficient to
be clear and con\}incing,” relying on I re Estate of Reilly, 78 Wn.2d 623,479 P.2d |
(1970), a case inv‘ollving a will contest. Br. 'df Appellant a.t'29. Washington courts have
déclincd to accept the invitation to “fashion a new and hi gher standard of review for
appeals iﬁ‘m.edic‘ajl 'disciplinalry proceedings.” Aﬁcier v. Dep 't of Health, Med, Quality
Assurance Comm ‘n, 140 Wn. App. 564., 572-73 n.12,.166 P.3d 829.(2607)'. The standard
;_)f appellate review has becn.cstab]ishe.:d by the législaturc. “Appellate courts do n.cft
reweigh th;: evidence but arcllimited to asééssing whether that evidence was adgqué,te to
satisfy the apphcable burden of proof below”—in thxs case, clear and convineing
evidence. Id.

Ms, Shelby assugns error to a number of fmdmgs of fact and conclusions of law,
and contcnds that the evidence was insufficient to support the tier of sanctions imposed
by the health law judge. We first address her challenges to specific ﬁndmgg and

" conclusions and then tum to h'e; cha]lenge to the sanctions. |

I1. Challenged Fmdings and Conclusions

The health law Judge organized his ﬁndmgs of fact mto sections; Ms, Shelby

~assigns error to ﬁndings inoluded in his introduction, in the “dcxiturist standard of care”_
section, and in the section addrcssmg Ms. Shelby’s treatment of the complaining patlcnt

We address the ohallenged fmdmgs by section.
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A. Introductory Finding

Finding 1.2, Ms Shelby assigns error to the statcmcnt in ﬁnding 1.2 that “[t]lie
Respondent § treatment of Patient A did not meet the denturxst standard of care.” Cp at
-391. This overarching ﬁndmg in the xnu-oductmn is supported by the health law ]udgc S
| mote Sp861ﬁ0 ﬁndlngs as to the rclevant standard of care and as to Ms. Shelby’s acts and
omissions. The sp¢01ﬁo findings were addressed in the next several sections of thc health
law judge’s findings, which we e;xamii}e below.

B, “Denturist Standard of Care” F‘mdm&s .

To determine whether Ms. Shelby s treatment complied with the standard oi; care
of a denturist tréating patients in Washington, the health law judge first had to determine
the applicable standard of Gare, which be did in his findings 1.5 through 1.13.

Findings 1.5, 1.6, and 113, To challenging findings 1.5, 1.6, and 1.13, Ms. Shelby
argues that if taken literally, each is “an msxgmﬁcant gcneral sta“cemcnt 7 Br of
Appellant at 38~40 They can be taken lzterally None of these findings purports to
" address whether Ms. Shelby met the standard of care. Ms, Shelby does not argue that
ﬁndmgs 1.5, 1.6, or 1,13 mcon'ecﬂy state the standard of care of a Washington dcntunst

‘ andmg 1 11. Ms. Shelby challcngcs ﬁndlng INSY s statemcn’c that “[o]ffering a
patient the option of rclmmg a problcm ternporary denturc into a pcrmanent denture when

the problems associated with the dcnture cannot be remedied[ ] does not meet the
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denturist standard of care.” CP at 392. She argues that “[n]o expert testified that this

violated the standard of care.” Br. of Appellant at 39,

Ms. Shelby is mlstaken the testimony of fwo experts supportcd this xmportant

finding, Mr. Cherron testlﬁed

POP OFrO PO PO

O QO

And in November, did she give the patlcnt two options?

Again, gave her two options, To either reline this denturc or make a
new one. .

Okay. And that would be the hard refine?
The laboratory-formed hard reline that would not have the ability to

" have bacteria sneak undemeath the two materials,

Or a new denture?
Or a pew denture,

© Okay. Do you believe that both optmns would be appropriate in th:s

case?

No. -

And why is that? 4 ’ "

A reline of this denture would not correct the problems that it has at
this point. A reline would not appropriately bind the teeth to the
new denture base, A reline only replaces the tissue side of the
material or where the temporary material had been placed. It does
not have anything—a reline does not have anything to do-with where
the teeth are formed, the acrylic itself, ' That procedure is called a
rebase,

Would often a reline at that. ‘point be in vmla‘uon of the standard of
care?

I believe it falls below the standard of care.

. And what was the appropriate option at that pomt‘7

To only make anew denture,

CP at 683-84.

Mr, Vize testiﬁed;

Q.

I believe you testified that the reline of this denture in December
would have been unthinkable?

‘9 : Appendix 29
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A, I'm shockcd that that was even offered to the pauent given the
severe problems with this denture. The fact that she would—1 ; mean,
. you know, even if she was doing it for free, it wouldn’t solve the

problem. - But the fact that she’s willing to take another two hundred

and fifty dollars from this patient, it wouldn’t have solved any

problem. Again, it’s like I said, the analogy that I used about putting

tires on a car going to a junk yard. I mean, why bother. I mean it’s

unusable. A reline, it would make it fit better, but that’s net going to

solve the bite problem. It’s not going to solve the appearance issues.

It’s not going to solve the ooclusion issues. It’s not going to solve

. the porosity issues. I’s not going to solve the teeth popping out.
' So, I mean, I don’t know what good that really would have done her.

I'm really surpnsed that that was even suggested. -

CP at 753.
The testlmony of the two experts is substantial cv1dence supportmg finding 1.11.
C. F zndmgs Speczﬁc To “Patient 4™
- Findings 1.15 and 1.16. The, disciplmary proceeding was based on Ms. Shelby’s
treatment of the single complaining patient, referred to ih the findings and conclusions as
“Patient A.” Ms. Shelby challenges the statement in finding 1.15 that “[a]fter Patient A’s
. swelling subsided, Patient A continued to suffer pain and discomfort.” CP at394. She

challenges the statement in ﬁndmg 1.16 that “[t]he pain and discomfort associated with - .
the misalignment made it difficult to wear the denture for short periods of time, and made
it difficult to eat.” Id. She argués that the patient “had no pain and discomfort after the
initial swelling had subsided, until after the temporary denture wore out in November,
2007 and “there ié no evidence that after the initial normal period of adjustment, Patient

- A had any difficulty wearing the denture for short periods of time or [that the dexitufrc}
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made it difficult to eat, until after the denture had worn out approximately on October 30,
2007.” Br. of Appellant at 40-41.

Two thncsscs tes‘uﬁcd to the patlcnt’s pain and dlscomfort the pa‘mcnt herself,

. and Mr, Vize, based on statements the patient made to him. Mr Vme 5 testimony about

the patiént’s statements during treatment was admissiblc. The rules of eyidence serve as
guidelines in administrative hearings but the APA. gﬁzes presiding officers latitude to
admit cvidené:e not admissible under these rules if; in the judgment of the presiding
officer “it is the kind of evidence on ﬁﬁch reasonably prudent persor;_s are aqcustoinad o

rely in the conduct of their affairs.” Even the evidence rules recognize statements that

~ are made for the purpose of’ mcd1ca1 dxagnosxs or trcatment as an exoeption to the hearsay

rule ER 803(a)(4).
Mr. Vize testified:
A, Shewas - having difficulties with'a denulre that had bccn made by

another practitioner a.nd she was unable to use it and she was seekmg
relief.

2 RCW 34.05.452 provides, in relevant part:

(1) Bvidence, including héarsay evidence, is admissible if in the Judgment

of the presiding officer it is the kind of evidence on which reasonably

prudent persons are accustomed to rely in the conduct of their affairs. The

presiding officer shall exclude evidence that is excludable on constitutional

or statutory grounds or on the basis of evidentiary privilege recognized in

the courts of this state. The presiding officer mhay exclude evidence that is
_ irrelevant, immaterial, or unduly repetitious.

(2) Ifnot inconsistent with subsection (1) of this section, the
presiding officer shall refer to the Washmgton Rules of Evidence as
guidelines for ev1dent1a'1y rulings.
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Q.  And what were her complaints made to you? :

The general essence of it was—is that she had a denture that was
unusable and she was unable to function with it. And you could . ... ..
refer back, or if you’d prefer that I do, back to this letter in the notes.
She just basically stated that the denture was unusable, was the

essence of it. ,

And do you recall what made it unusable for her?

As far as what the patient statcd or what ...

Yes.,

. The patient stated that she was havmg problems with poor fit,
repeated breakage. She stated that she found it very difficult to eat
and finction with the appliance. She said speaking was very
difficult relating to the poor fit. And far and by Iarge she _]ust chdn’
wear it. :

OP O

CP at 733-34 (alteration in original).
. The patient testified:

And—but I still continued to have problems with fit and the—the
soreness in my mouth, And I kept having sore. spots and she would go in
and try to fix the denture. And at first I used like Poligrip and stuff like
that, and then eventually she told me that to get some of that Denturite, and

- put on—on the denture to help cushion and help the fit. And I did that, and
she alo, the first time before she—I did it, she put the Denturite in the '
‘denture at first. And after maybe about two, three months that we've been
continually having problems with the fit of the denture. And with the
rubbing on my gnms and—and stuff, : .

CP at 601.
Elsewhere, she testlﬁed

Q. Okay. During this—during thls time that you had the denture -
for approximately 12 months, how did it affect your ability to~—to eat food?
' A.  Very poorly. I was unable to cat solid foods, I was—had to
eat very soft foods and when I could have my denture i in, and thare was a
lot of times that I couldn’t even have my denture:s m my mouth.

Q. And why was that‘? :
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A‘ .

Q.  Sowould you take it out at night or durmg the day?

A. . TItook it out.atnight, yes... .

Q. * Would you have it out durmg the day‘7

. A, Pardon? -
Q.  Would you have it out during the day?
A Somefimes,
_ Q. Okay. And what kind of——descmbe any faelmgs you have
while trying to chew food.
: A.  Pardon?

Q.  Describe what it was like to chew food,

A.  Difficult. Very difficult. They would burt or they would
move, Or they just—just didn’t work—

Q.  Okay.

A, —properly.

Q.  Did it alter your diet? ‘

A, Yes,

Q. And'whatkind of diet did you have [to] go on?

A.  Well, Fike I said, I was eating soft foods, I couldn’t eat
meat of any kind. I'd even have trouble cating hamburger

Q.  Okay. '

A, AndIwas basmdlly eating oatmeal and scrambled eggs and

Because of it hurting.

things like that that you didn’t have to chew.

CP at 607-09.

Ms. Shelby focuses on the patient’s statements made to her during the course of

treatment, which the health law judge found were inconsistent, with the patient telling

Ms. Shelby at times that she was satisfied with her treatment., See finding 1.26.

Nonetheless, the testimony of other competent witnesses supports the health law judge’s‘

ﬁnding that the patient suffered pain and discomfort even after the initial éwéﬂing had

subsided, making it difficult for her to wear the denture and difficult to eat.
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Ms, Shelby also challcnges the statement in finding 1.16 that “[t]he denture, as .

' constructed dld not properly align Wlfh Patient A’s teeth 7 CP at 394, She conccdes that.. ..

.Mr, Vize testified that the denture, as constructcd did not comply with the standard of
care, but she discounts his testimony as “invalid.” Br. of Appellant at 40 This is
evidently because Mr. Vize did not review her testimony or Ms, Shelby’s trcatrﬁcnt _
rééqfds but relied instead on what the Ipatient told him about her care. While Mr. Vize
was cerfainly subject to cro_ss—ézxamination, the fact that he relied upon what the patient

" told him does not make his testimony invalid,

She also argues that Mr Vize’s opinionA alone c§uld not meet the clear and.
convincing standard because “[a]n expert with sﬁperiér education and training (Dr.
Shannoﬁ), as weﬂ as two other denturists (Cherron and Shelby), contraqicted this finding
of 'fact.” Id. at 41, It was for the health law judge to determine Wﬁose testimony was
credible and persuasive, and he had no obligation to consider how many witness_és held a
'givcﬁ opinibn. o |

Mr. Vize tesﬁﬁed that malogdluéion was present '\.vhf'm he saw}he patient and
would have been present from the time the denture was ins:talled. He tcsﬁﬂed that while
the degrec of malocclusmn was “not the worst that I’ve seen by any mcans » he “W0uld
© term it severe.” CP at 736, In later summarizing respects in which he believed the
dcnture %ell below the standard of care, he included his opnnons that “the occ]usmn 18

* Incorrect” and “[t]he bitc relaﬂonsmp is incorrect.” CP at 748. -Substantial ewdcncc
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supports the fmding that the denture as coﬁsu‘uctcd did not properly align with the
. patient’s .’.cc.éth.

Finding 1.17. Msj Sﬂelby challenges the finding that “[t]he oﬁcr—the»counter
products did not alleviafe the pain and discomfort aissociated with the improperly
éonsigmct%ed denture,” CP at 394. Ms. Shelbyaxgues that the evidence showed that the
.patient did not follow Ms. Shelby’s Iinstru'ction to use Dehturitc |

' It was Ms. Shelby’s position that the patient did not follow her msiruchons about
| using Dentum but the patient never testified to that effect; the pa’aent testified “I did
everythmg that shc would tell me to do,” and elsewhere “[E]vcntually she told me that to
get some of thai Dentuntc and put on—on the denture to help cushion and help the fit.
And I did that.” CP at 601. Regardless of thther th‘e patlen‘; follawegl Ms. Shelby’s
dirc'c;tidns or not, the evidence established that the patient’s use of over-the-counter ,
products did not alleviate her pain and disc,omfbﬁ, as demonstrated in addrc;ssing ﬁﬁdiﬁgs ‘
1.15 and 1.16, above. An.d while not dirccti}; refated to this flf:lding or Ms. Shelby’s '
challenge to it, both M. Chcrron and Mr. Vize crmcmed Ms Shelby’s recommendanon
~ that the patient use Denturite after Ms, Shelby mstallcd a Lynal hncr on the denture, -
because of the risk of bacterial accumulation and infection. See CP at 671 72, 821

Substan‘aal evidence supports the ﬁndmg

15 i Appendix 35
A-15



No. 31494-4-I11
Shelby v. Wash. State Dep’t of Health

and‘mg L 18 Mas. Shelby challengcs the finding that “[t]he cause of thc teeth
fa]]mg out wasthe improper- constructmn of the. dcnture from the outset- du¢ to-an -
improper bond between the denture acrylic and the denture teeth.” CP at 394

Mr. Cherron testlﬁed that “[i}t’s uncommon for teeth to pop out when thcy re
manufactured properly” and, when asked about whether the pa‘aent’s teeth were
manufa.cturcd propcrly, testified that tt was “very prcdmtablc” that the three teeth that the
patient was required to have repaired would pop off the denture base, CP at 676~ 77
Explaining io the health law judge while bandling one of the teeth, he testified that “lt]his
tooth has not been prepared to the point where it was going to propery bind” and poimted
out a couple of problems with its preparation. CP at 6’77. Later, he testified:

I’ve delivered ten thousand dentures in fiy over tcn years of experience.

I’ve delivered fificen hundred to two thousand immediate dentures just like -

this. Of all those cases, I could quote you two or three that the teeth pop

out. And it’s a mistake I've made, And when that happens, I remake the

denture or at a minimum I replace all ofthe pink part with a product called

a rebase. And what that does is it stabilizes the whole denture base. Refit it

to the patient’s mouth, so it doesn’t have discomfort or rocking and it

- reinserts the teeth into the denture base, so thiey don’t pop out any longer.

‘CP at 706.

When Mr. Vize was asked his opinion Why the patient’s teeth were popping out,
- he testified:
A,  There can be a variety of causes. Technically speaking, .thc most

common cause of an acrylic tooth popping out—I want to make

clear the designation—ithese are acrylic teeth in this denture. Acrylic
teeth should be very, very solidly bonded to the denture base. The
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teeth are made of a material called polymethylmethacrylatg, PMMA,
for short. The pink denture base is made from a material called
PMMA, polymethylmethacrylate, A molymer (phonetic) is used... . .
It’s a solvent. And what happens when a denture is processed is the. .
solvent, the molymer, chemically bonds the tooth to the base. An
analogy would be pipe dope on a PCV pipe. And when a
practitioner processes a denture, the most common cause—to answer
your question, the most common cause of the tooth popping out is
the separator film. It’s not cleaned off of the undemeath side of the
tooth by scrubbing it. That can happen. An oversight can happen. -
There are other things that are clearly presenit with the denture. The
other most common cause is improper curing of the denture, trying
to cure the denture too fast, ' - -
And what do you mean by curing? :
Dentures-—when the denture base materijal, the pink stuff that you
see on the denture, when I refer to it as the base, that’s what I'm,
referring to, the pink stuff, that has to go through a process of curing,
- Most commonly a hot-water bath. And the most common procedure
isto ¢ure it at a lower temperature of 163 degrees for nine hours and
boiling for the Iast thirty minutes. So, a total of nine and a half
hours, But when you cure a denture too quickly, if you’re in a rush,
sometimes it’s dropped directly into boiling water and it flash cures
the materjal, which leads to a poor bond between the tooth and the
base. And porosity in the denture base itself, which this also
displays. ' :

> o

CP at 740-41. He testified that the denture manufactured for the patient by Ms. Shelby
was ‘;nbt the worst that I"ve seen, tit I would say it’s significantly pofous,” la%er
testifying that “[a] porours denture base like this-shouldn’t be allowed to leave the office”
and that it “[ajbsolutely” could be a cause of teeth poppihg out. CP at 743, |

- Finding 1.20. Ms. Shelby challenges the finding thaf “[t}he denture was fractured.
due to thqp.o.rous nature of the denture acrylic-. i‘his was caluscd by improper |

construction of the denture from the outset.” CP at 395. She argues only that “[t]he
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reasons why this finding of fact is erroﬁeous were discussed previously in this brief.” ﬁr.
of Appellant at42, ... . ... . |
A word search revegls that Finding 1.20 is not discugscd elsewhere Iin the brief,
~A We Wﬂl not consider assignments of error that are ﬁnsupported by lcgal argoment and :
relei/ant authority, RAP ‘10'.3(a)(6)' Howelf v. Spokane & Fland Empire Blood Bank,
117 Wn 2d 619, 624 818 P 2d 1056 (1991) We also note, howevcr, that Mr. V1ze .
- testified that the dcnturc was sxgmﬁcanﬂy porous” and that although ﬁ'actures are
| camman, the pGresxty of this denture in particular would weaken if, meanm-g that less
-force would be needed in order for it fo break, CP at 743.
Finding 1.21. Ms. Shelby challenges the finding that “[i]t was a violation of the
t denturist standard of care to instruct Patient A to continue to use a temporary denture i
when the dcnture was a poor fit, it fractured and lost feeth, and the pain and discomfort
assomatcd with the dcnmre could not be alleviated by the dénturist or by thc Patient using |
ovcr—the—countcr producfs 7 CP at 395. She argues that there was no evidence she
instructed the patient to wear the denture after Oqtobcr 30 and no tf:stimony that the
standard of care fequired her to stop wearing the dcpﬁ]re ‘before October 30,

’];‘hé patient acknowledged that at an October 30 appointment, Ms Sﬁélby told her
that the temporary denture hcedccj fo be relin;:a or replaced. But there was ample
evidence that the problems predated Ootobr:%r 30 and that Ms. Shelby continued to
perform repairs with a vicw to the patient®s continuing to use the t;:mporaxy dénturc,
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coﬁﬁary to the dentufist standard of care. See the discussion of findings 1,11, 1.15, and
1.16. | | o
- Finding 1.22, Ms, Shelby challengcs the finding thaf “It]he problems with the
denture as constructed could not be remedied by rcpaumg the denture, The ReSpondcnt
should not have offered to reline the denture since the reline would not have corrcctcd the
- problems with imprdper constriaction. Under the denturist standard of care, the Respondent
should have constructed a new denture for Patlcnt A atno cost to the patient, "ﬂus should
have occurred w1thout rcgard to the life of the orlgmal temporary denture,” CP at 3953,
She argues that “[t]he reason why the first semtence is erroneous has been
 discussed prckusly in this bnef ” Br. of Appcllant at 42 She provides no further
explanation or direction. Here again, we will not‘ consider ass1gninents of error that are
i 'unsupported by legal argument and rélcvaut authority. Wc note, hDWeVel‘ that the
evidence prevxously mscussed in connection with ﬁudmgs 1.11, 1.15, and 1.16 supports -
the first sentence of the finding.
MS, Shelby argues that the rcx‘najndcr of the ﬁndiné_ is-erroneous “because no -
.expert tcstiﬁcd that [Ms.] Shelby was required to give Patient A a new denture for free.”
Jd. But finding 1.7, which Ms, Shelby did not challcﬁge and which is therefore a \;e:rity

on appeal,’ states, “If a denture is improperly constructed from the outset, it is the

- 3 Unchallenged factual findings are verities on appeal, Tapper v. Emp t Sec.
Dep’t, 122 Wn.2d 397, 407, 858 P.2d 494 (1993),
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obligatioﬁ of the treating denturist to remedy the situation (including construcﬁon of a
new denture if necessary) at no cost to the patient rcgardlcss of the penod of time that has
passed since the denture was first seated,” CP at 391-92. The remamder of ﬁndmg 1.22
is supported by finding [.7.

Fmdzng 1.23. Ms. Shelby ehallengcs the finding that “[t}he Respondent’s faﬂure ‘
té meét the denturist standard of care in her treatment of Pat:ent A caused patient harm by
causing pam and dxscomfort to Patient A over an extended penod of time” and that “[t]he
harm to Patient A was modemte i pature.” CP at 395.

Yet again, she argues that the reasons why the first sentehce is erroneous are
addressed previously in her brief—argument that is, agéin, insufficient under our roles.
We have previously addressed thc; sufficient evidéntiély support for the hcalth law
judge’s findings that the pati ent experienced pam and discomfort from the 1Il—ﬁttmg
denture and that the denture consh'ur,ted did not meet the denturist standard of care,

As to the remamdcr of the finding, she argues “thcre was no e\ndence to support :
the asst:rtlon that the degree of ‘harm’ to Patient A was mode:ratc’ ”; that “moderate™ isa"
technical word that means mcdxum in degree, and “[t]herc 18 no cv1dcnce that Patient A

had any diagnosed problem caused by this denture, much less any problem that reached
| the level of moderate.” Br. of Apécllant at 43 (emphasis z_ldded).

‘Moderaiq” ié a 1;erm used to describe a tier of harm considered in imposing
sanctions under the sanction schedule for “practice below the standard of care” found at
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WAC 246-16-810. -“I\/Iodcrate” is ﬁot defined by agency regulations and Ms; Shelby
provides no authority i offering her definition. But the State does not dispute that
“mcdium n degr.ec” isa ;:ommonly uﬁdcrstood meaning of “modefate »

Sufficient evidence supports a finding that Ms. Shelby’s practice caused moderate
harm to thc patient, The health law judge could reasonably find that continued pain,
difﬁculty eating and spcakmg, and being forced to change a patient’s diet to soft foods, .
qualify as moderate h;u:m. Addltmnally, there was gmdcnce that thc patient was -
subjeotcd;co a moderate or severe risk of harm because the extended use of Lynalas a
© soft liner (coui)lcd with application ;)f Denturite) created a condition ﬁndcr which bactéria
could build up and put the patient at a risk of infection. See finding 1.25. Tﬁe health law
Jjudge did not err in ﬁnding thﬁt the patient suffered modl;:ratc harm, |

Find‘z‘ngs 1.24 and 1.25. M. Shelby challenges findings 1.24 and 1.25, whjcl1"
reiterate hef violation of the standard of care, for “reasons . . . previously dis@ssed in this
brief.” Br. of Appellant at 43-44, "fhe insufficiency of this type of argument has been
previously :di.sc;usscd m this opinion. |

Fz‘;_zdi}zg 1.26. Ms. Shelby challenges the health law judge’s‘ﬁnding 1.26 ﬁaﬁ |
while the patient’s corﬁmunications to Ms. Shelby were iﬁéonsistent, “under the denturist
standard of care, the Respondent should have been able to detect the probiems wﬁ:h ﬁxe
denture while treating Patient A without relying solely on the patient’s inconsistent

. communications.” CP at 396. She contends that there is no evidence to support hﬁpﬁcd o
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éssertions that she (1).failed to detect the problems with the denture and (2) relied solely
on the patient’s .incénsistent communications.

M. Vize testified that problems with the denture included malocclusion, the
denture base was incorrect in that it is severely or significantly porous, the denture did
not fit correctly, the denturé was not aesthetically pleasing, and the denfure was “simply

unusablc ” CPat 748 Mr. Cherron testified that problems with the denfure included
- obvxous fractures that would continue due to a failure fo put a hard liner in the dcntmc
- and teeth that had popped out and would cs{n‘cmue to pop out because of an error in its'
niariufacturc,

The health law judge’s finding that Ms. Shelby failed to detcét the problems is
supparted by the expert evidence that identified those problems coupled with Ms. |
Shelﬁy’s continuing denial that atry problem éxisted. We dcfc,r_ to the health law judgé’s |
Wclghmg of the ev1dence and cred1b1hty de:tcrmmatmns He found that the problems did |
excst, but that Ms. Shelby failed to recogaize them. |

The finding that Ms. Shelby reliéd solely on the patient’s communications is
supported by Ms. Shelby’s testimony; her defense té the charges was, and .k:onﬁnués to |

' be, that if the patient had complaints, she never commumcated them to Ms. Shelby. See,
e.g., CP at 807 (agreemg that-she had a “fnendly amicable pleaqarn relationship” thh the
patient and “never knew” that the patient was not satisfied). The finding that the patlcnt’s

reports to Ms. Shelby were inconsistent was supported by the testimony of the patient and
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M, Vize to the effect that ﬁm patient had rcpoﬁcd somcnproblems to Ms. Shelby. Here
-again, what the patienf told Mr. Vize about her pﬁor treatment by Ms. Shelby was
- admissible, |
D. Challenged Conclusions of Law

Ms, Shelby challenges the health law judge’s conclusmns of law on the grounds |
that the State did not provc its charges by clear and convincing evidence, renewing her
argument that Dr, Shannon was a “supenor cxper.t’ " and arguing that the fact that Mr.
* Cherron and Mr sze were not in complete agreement in their opimons weakened the

N

State’s case. She again argues that there was no proof of harm beyond “minimal” harm.

. Her asmgnmcnts of error to the conclusions of law also refer to “reasons . .. discussed

prevnously in this bnef;” which, in light of RAP 10.3(2)(6), we will not attempt to divine.

We have already detcrmmed that the 16 ﬁndmgs of fact to which Ms. Shelby
assigns eITor are supported by substantlal cwdence bearmg in mind the clear and
convincing standard applied. by the health law judge. .

Asto thr; conflicting opinions by cxpcfts, we have a}ready discussed the fact T;hat
credibility déterﬁﬁnaﬁons are for the healgh law judée to make, ’not us. See Smith v.
Emp't Sec. Dep't, 155 Wn. App. 24, 35,226 P.3d 263 (2010). |

Finally,l Wé héve alrcady detennincdfhat the I"mding of “mpdcrajte” harm is

supported by substantial evidér;cc.
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The health law Judge found that Ms, Shelby dld not adequate:ly bind the teethito -
the dcnture causing them rcpcatcdly to break off (finding 1. 18). He found that the
denture was poorly constructed causing malocclusion (findings 1.13, 1.16). He founc[
that Ms. Shelby failed to adcquafclly.’addrcss the porous'nafurc of the denture (ﬁnding
1.20). His fmding-‘s' support the phargc that Ms. Shelby left the liners in the paﬁem;’s
mouth for too long, making them susccpﬁble to bacterial accumulation and the risk of
infection (ﬁnding 1.25), He found that the only soluﬁ;)n 1o the repéafcd problems

. consistent with the denturist standard of care was for Ms Shelby to construct 2 new
dentare for the patient at no cost, whths Shelby falled to do (finding 1.27), The
health law judge’s findings support his conclusion that Ms. Shelby committed
ﬁhprofcssioﬁal c.onduct.-

I[I Challenge to Sanctions

"Finally, Ms. She:lby challenges the sanctions imposed by the health law Judge

The: Uniform Disciplinary Act (Act), chapter 18.130 RCW, governs the licensing
and diScipline: of health care professionals, including desnﬁlrists. RCW 18.30.135. It
provides that “[i]ncoxﬁpetcnce, negligence, or malﬁracticé Which results in mjury toa

patient or which ‘crt:ate's an unreasonable risk that a patient may be harmed? constitutes
unprofessional cond}lct by any license holder covered by the chaptcr; RCW

18. 130.1 80(4); Brown, 94 Wn. App. at 13.» Thc Act provides for the development by the
sccretary of health of a uniform schedule of sanctions and prcmdcs that disciplining
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authorities “shall” impose sanctions as directed by that scheciule anytime they find that a
license holder has committed unprofessional conduct,. RCW 18.130. 16JO, .390.1

The sanctions schedule adopted by the sccreta;—y that is to ‘be aﬁplied where a
license holder has been found to have practiced below the standard of care is -set forth in. '

WAC 246-16-810, which we reproduce below:

* As provided by RCW 18.130.390(2), the uniform sanctioning schedule was to be
applied to all disciplinary actions commenced under the Act after J anuary 1, 2009. The
secretary-was directed to use emergency rule-makirig awthority to adopt rules taking
. effect by that date; emergency rules were adopted by Emergency Rule-Making Order
WSR 09-01-188 (effective Jan. 1, 2009) and WSR 09-09-035 (effective May 1, 2009).

The statement of charges against Ms. Shelby was filed on January 23, 2009, making the
uniform sanctioning schedule applicable.. : .
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PRACTICE BELOW STANDARD OF GARE -

Duration |

Severity Tier { Conduct Sanction Range
In consideration of Aggravating & Kitigating
Clreu mtmm
- Minimum Magimum
least A —Causad no or Condifions that may 1 Oversight for 3 years | 03 years
minimel patint hamor | Include reprimand, which may include »
R & risk of minimal patient | fraining, monfaring, reprimand, training,
=R Harm supesvision, probation, | monlring, T
o evaksation, ete, Suparvision,
63 evaluation, probation,
& e ‘ suspension, efe, '
R B~ Caused moderate Oversightforzyears Oversight for & ysars | 2 years -  years
S patien{ ham or risk of whucbmaymc!ude which may nclude | undess revocation
f* moderate to savere suspension, probation, - | suspansion,
& patienthamm practice restricions, pmé}abon practice
s training, monétoring, restrictions, fraining,
5 Supenvision, probabion, monitoring,
S evaluation, elc, supervision,
i probation, evaljation,
L34 ale. OR revocafion, L
£ C ~ Caused severe Oversight for 3ysars | Permanent 3 years -
ham or death to a which may include conditons, permarknt
: human pabient suspenskon, probation, | restrictions or
training, mmbonng :
greatest suparvision, probation,
evaluation, tc. In
axidition - demonstration
of knowledgeor
| competency.

Once the appropriate sanctions schedule has been identified, the disciplinary

- authority charging a licensee with unprofessional conduct under the Act “identifies the

severity of the unprofessional conduct and identifies a tier using the sanction schednle

tier déscripﬁons.” WAC 246;1 6-800(3)(b). It then “identifies aggravating or mitigating

factors,” using a list provided by WAC 246-16-890. WAC 246-16-800(3)(c) T finally
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: “éelecﬁs sanctions within the identiﬁed tier,” with “[t]he starting point for duration of the
sanctions [being] the middle of the tier range.” WAC 246-1 6-800(3)(d).

Herq the health law judge found that Ms. Shelby"s practice below the standard of
care caused moderate harm or risk of moderate to severe harm, falling in Tier B. The
midpoint for the duration of fhc‘sanctioné ;lihposed uﬁder Tier B is 3.5 years. The health
law judge found two aggravating factors: that‘ Ms. Shelby Qommiﬁed multiplé violaﬁong
of the denturist standard qf ce;rc and that her unprofessiénal conduct occurred over an
extendeéi period of 'tiﬁmﬁ It found one mitigating factor: Ithc lack of intention to harm the
patient. Based on the aggravatin'g and mitigating factors, the health law judge concluded
that “the conduct falls in the; lower end of Tier B of the sanction schedule” and o:déred
that Ms. Shelby’s denturist license be suspended for at least two yeafs; aliowing-her to
éeek reinstatement two years from tiie date of his final order. CP at 397. He also
imposed a $5,000 fine and ordered her to refund all fees that she charged the patient for

ireaﬂncnt.

3 The department points out that WAC 246-16-890 provides for several more
aggravating factors that the health law judge could have applied: being an experienced
denturist (WAC 246-16-890(2)(a)), offering no refund to the patient (WAC 246-16<
890(3)(c)), not showing remorse for her conduct (WAC 246-16-890(3)(f)), and having
been subject to prior discipline by the department (WAC 246-16-890(2)(b)). While we
may affirm an agency decision on grounds not cited by the agency, see Heidgerken v. .
Dep’t of Natural Res., 99 Wn. App. 380, 388, 993 P.2d 934 (2000), we choose not to
reach other grounds where the findings made by the health law judge are sufficient.
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We aceord considcrable deference to an agency’s determination of sﬁnctions, as
the appropriate sanc:tipn is peculiarly a matter of admiuistrative competence. Brown, 94
,WnA App. at 16 (citing State ex rel.‘ Wash. Fed’n of State Emps. v. Bd. of Tru.s'tgzes of Cent.
Wash. Univ., 93 Wa2d 60, 68-69, 605 P.2d 1252 (1980)). Following the 2008 adoption
of RCW 1 8.130.390, which directed the secretary of the déﬁérunent c')f' health to déveiop
schedules defining apprcﬁriafc and consis.'tent ranges of sanctions, a sanction tﬁat is
imimsed-in accordance with the dcpartméht’s regulations dnid is based on findings of ‘
aggravating and mitigating circumstances supported by the record is well-nigh
invulnerable to attack.

| The health law judge in this case substantially followed the procedure for
defermining statutes required by the regulations; if aﬁything, he was more lenient. The

aggfavaﬁng factqrs he found are supported by the evidence.® Ms, Shglby has not

demonstrated any abuse of discretion.

¢ Both Mr. Vize and Mr. Cherron testified to multiple violations of the denturist
standard of care. And given what the health law judge found to be unprofessional
conduct, the conduct began with the improper manufacture of the denture in or about
March 2007 and continued until at least December 4, 2007, the last time Ms. Shelby saw
Patient A. The misconduct may have continued to February 4, 2008 when Ms. Shelby -
refused to give Patient A a refund. - '
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Affirmed,
A majority of the panel has determined that this opinion will not be printed in the
Washingtén Appéllate Reports but it will be filed for public record pursuant to RCW

2.06.040,

Slddowa%

WE CONCUR:'
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